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Forward
1. Background

Preventive Vigilance is a key tool of good governance in any organization. The
guidelines on vigilance, issued by the CVC, are aimed at greater transparency,
promoting a culture of honesty and probity in public life and improving the overall
administration in the organizations within its purview.

Prevention encompasses policies, procedures, training and communication that curb
corruption from occurring. Accordingly BEML vigilance as a part of preventive measure
has constantly got the Manuals updated and uploaded on website, instituted a
robust Whistle blowing mechanism, proposed systemic improvements to reduce the
ambiguity in Rules, identified the risks in system and recommended corrective
measures for reducing the scope for corruption.

2. Need for Handbook:

Procurement of goods, works and services on an average amounts to around
30% of GDP of the country. In BEML Ltd, procurement constitutes around 42% of the
turnover of the company.Procurement being an area which is more prone to corruption,
vigilance has continuously monitored the entire process, reviewed the procedures
followed and studied the systems for red flags with their risks.

Some of the major initiatives undertaken as a preventive measure are:

a) Linking of SAP vendor master to material master which facilitates auto selection of
Vendors restricting manual intervention.

b) Onlinereceiptand refund of EMD
¢) Continuous monitoringisdone onavoidable single tender procurement.

d) Vendordevelopmentis continuously followed to increase the vendor base in order
toavoid the dependency on few vendors.

Through the vendor development process has been made more transparent and
openended.Asaresultapproved vendorlist hasincreasedfrom 1377to 1615 inlast
3years.

e) Theopen tender procurement has also substantially increased from Rs.46.94 Crore
in 2014-15 (which was 4% of total procurement) to Rs. 683.46 Crore in 2018-19
(whichis 45% of total procurement).

f)  E-Procurement has increased from 74% (1333.8 Cr/2015-16) to 83% (1523.63 Cr/
2018-19)

g) Billtrackingfacility has been made online to vendors for easy access of their Bills.

h) “BEML Care App“for customercomplainthandling system has been developed.
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[)  CVCcirculars have been updated at different stages of procurement for the ease of
accesstoall purchase officers.

j) Purchase manual has been revised and put on website for the transparency in
procurement processes.

k) Standard terms and conditions for various types of procurements have been
designed and being circulated for procurement across BEML units.

3. This handbook has been developed to help purchase and vigilance officers to have a
broader perspective about the Do’s and Dont’s in the procurement process with an
awareness of the red flags or indicators of potential manipulations at each stage of
procurement and the anti corruption measures at each stage to avoid them.The material
has been largely taken and reproduced from“Handbook for Curbing Corruption in Public
Procurement by Transparency International”2006.

4. |sincerely hope that this handbook will serve its purpose and make purchase officers
and vigilance officers more sensitized and aware about the red flags involved in whole
cycle of procurement process and ensure procurement serves value for money and
publicgood.

Vidya Bhushan Kumar, IFS
Chief Vigilance Officer
BEML Ltd




1.0 INTRODUCTION

“Procurement” is defined broadly as the preparation, award and implementation/
administration of contracts for goods, works and other services and thus covers not just
the narrow selection of a contract partner by a purchasing body and the actual entering
of a contract between the two, but the entire process from need assessment through
preparation, award and implementation / administration of contracts for goods, works
and other services such as consultant services of a technical, financial, legal or other
nature.

“Public procurement” refers to all contracts between a government (government
department, publicly owned corporation and other types of agencies) and companies
(publicor private) orindividuals.

1.1 DEFINITION OF CORRUPTION

Transparency International (TI) defines corruption as“the misuse of entrusted power for
private gain” “Private gain”must be interpreted widely,including gains accruingi.e.toan
economic actor’s close family members, political party and in some cases to an
independent organisation or charitable institution in which the economic actor has a
financial or social interest.

1.2 FORMS OF CORRUPTION

Corruption in public procurement can happen in many different ways.These range from
the most common form of upfront bribery and facilitation payments to more subtle
forms of political corruption.

—

Bribes Vs. facilitation payments bribes

)
2) SupplyVs. Demand
3) CartelorCollusion
4)  Structural Vs. Situational

2.0 MANIFESTATIONS OF CORRUPTION IN PUBLICPROCUREMENT

2.1 CORRUPTION RISKS AND MANIFESTATIONS ACROSS THE PROCUREMENT
CYCLE

Corruption and corruption risks can take place along the entire cycle of public
procurement. The cycleincludes the following most common phases:

o (2] © 4] 5]

Preparation

phase/Process Contractor Contract

design & bid selection and Implementation
documents award phase phase
preparation

Needs
assessment
phase/ Demand
determination

Final
accounting and
audit (when
applicable)




2.1.1

CORRUPTION RISKS AT EACH STAGE:

Needs assessment phase/ Demand determination:

The investment or purchase is unnecessary. Demand is induced so that a
particular company can make a deal butis of little or no value to the society.

Instead of systematic leak detection or grid loss reduction (both of which offer
little reward), new capacity is installed (which offers bribe potential).

Theinvestment is economically unjustified or environmentally damaging.

Goods or services that are needed are overestimated to favour a particular
provider.

Old political favours or kickbacks are paid by including in the budget a“tagged”
contract (budget fora contract with a“certain;pre arranged contractor).

Conflicts of interest (revolving doors) are left unmanaged and decision makers
decide onthe need for contracts thatimpact their old employers.

Preparation phase/Process design & bid documents preparation:

Bidding documents or terms of reference are designed to favour a particular
providerso thatinfact,competitionis not possible (or restricted).

Goods or services needed are over estimated or underestimated to favour a
particular bidder.

Unnecessary complexity of bidding documents or terms of reference is used to
create confusion to hide corrupt behaviourand make monitoring difficult.

Design consultants prepare a design thatfavours a particular bidder.

Grounds fordirect contracting are abused.

Contractor selection and award phase:

Decision makers are biased (bribes, kickbacks, or conflicts of interest are
involved).

Selection criteria are subjective in ways that allow biases to play a role and
remain unattended.

An advantage to a particular bidder is granted through the exchange of
confidential information before bid submission or during the clarification
period.Clarifications are not shared with all the bidders.

Confidentiality is abused and extended beyond legally protected information
making monitoring and control difficult.
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RISKFACTORS
Common Risk Factors:

As per TI's handbook, the early and late stages of the procurement cycle are
increasingly exposed to corruption.

Amongthe mostimportantareas of increasedriskare
e Limitedorrestricted accesstoinformation;
e Abuseofexceptionstoopen publicbidding;

e Limited or ineffective control and monitoring within the contracting process
and particularly during the contractimplementation phase;and

e Deficienciesand lack of transparency during the budget phase.
SPECIALRISKFACTORS

“Urgent purchases”at end of fiscal year

e “Emergency” responsesto natural disastersand othersuch events
e Inadequate Accessto Information

e UseofNonstandard bidding documents

e Preferencestoselected bidders

e Participation of official-owned companies

e Participation of front/shell companies

PREVENTIVE STRATEGIES AND INITIATIVES IN PUBLIC
PROCUREMENT

PREVENTIVE STRATEGIES AND INITIATIVES

GOOD PROCUREMENT PRINCIPLES

a) Integrity

b) Transparency

¢) Accountability

d) Fairness,Economy,and Efficiency

GOOD PROCUREMENT LAW

LAW ENFORCEMENT




4.1.4 INTERNATIONAL ANTI-CORRUPTION CONVENTIONS
4.1.5 PREVENTION
a) ClearandTransparentProcessRules
b) ClearBehavioural Rules
4.1.6  CONTROLS AND CONTROL STRUCTURES (INTERNAL AND EXTERNAL)
4.1.7 INFORMATION GATHERING - WHISTLEBLOWING
4.1.8 E-PROCUREMENT

4.2 CRITICALSTEPS FORTRANSPARENCY ACROSS THEPROCUREMENT CYCLE

4.2.1 NeedsAssessmentPhase/Demand Determination

In this phase, the critical issues are to make sure that the goods and services to be
purchased or the investment to be made is socially and economically justified and
thatthe best of the various alternatives is chosen to meet the assessed need.

During this stage, special attention should be placed into the following questions:
e Arethegoodsortheservicestobeacquired needed at this time?

e Forinvestment projects:Is additional capacity truly needed, or could the demand
gap be met by better performance on reducing losses or effecting repairs in the
existing system?

e Isthe planned capacity or quantity or extent of the service actually needed in the
foreseeable future (in order to avoid unneeded or oversized project investments)?

e Whataretheoptimallocation,capacity and design for the investment?

4.2.2 Preparation phase/Processdesign & bid documents preparation:

During the process of preparing the design and the bid documents, advertising the
process, possibly pre-qualification and the submission of bids, red flags or indicators
of potential manipulation could be the following:

e Absence of,ornon-compliance with,a procurement plan;

e Contractsforsimilargoods are not packaged but split;

e Justificationfordirect contracting not given orafake one given;
e Deviationfrom standard bidding documents;

e Technical specifications are weak and do not allow for evaluation of the
contractors’ quality of performance;
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e Bid specifications are narrow or appear tailored; references to work being
performed to “National Standard Specifications” in place of more detailed
descriptions;

e Global procurementnotice notissued;

e Restrictedadvertising orinsufficient notice given;

e Advancerelease of bid documentation or relevantinformation toone bidder;
e Vagueorunclear pre-qualification requirements;

e Insufficiently advertised;

e Inadequatetime given for preparingapplications;

e Lackofpublicly known standard evaluation procedures;

e Exclusion of experienced applicants on minor technicalities;

e Requirementtobe pre-registered onagovernment-approved roster;

e Failuretoanswerrequestsforclarificationin good time;

e Onlyselected bidders areinformed of the employer’s contract cost estimate;

e Failure to keep accurate minutes of pre-bid meetings, including questions and
answers;

e Clarification sought by bidders is not answered in writing nor circulated to all
bidders;

e Delaybetween deadline for submitting bids and opening them;
e Differentlocationforreceiving bidsand opening them;

e Bidssubmitted and accepted after the submission deadline;

e Bidsnotopenedin public;

e Names of attendees, names of bidders and offer prices not recorded at bid
opening;
e Failureto provide secure storage of,and restricted access to,bids received;and

e Lack of transparent procedures for handling complaints and determining
remedies.

4.2.3 The Contractor Selection and Award Phase:

The selection of the supplier / contractor / consultant / licensee should be on the basis
of public competition, for larger investments public international competition, as the
proven way to obtain the lowest evaluated bid.The“lowest price”is not necessarily the
lowest evaluated bid or most economic bid, considering that bidders may bid below
their expected cost, in the expectation that once in the job, they will be able to obtain
priceincrease.




A) Thingsto do before the procurement process starts:

e Debarment: Exclude from bidding processes bidders that have been involved in
corruptdeals;

e Implement Integrity pacts before the process has started (ideally starting in
phase1);

e Useopen competitive bidding whenever possible.Use non competitive processes
(restricted bidding or direct contracting) only where truly justified and fully
explained and documented;

e Ensure that during the bidding clarification phase (questions and answers), the
questions and the answers given are shared with all the bidders and not just given
toafew;

e Restrictormanage contact between bidders and procurement staff or members of
the decision committee to avoid unclear situations to both and the other bidders;

e Set up and use a conflict of interests register for officials that allows managing
possible conflicts of interests with bidders and officials involved in the selection
and decision making processes;

B) Bid Evaluation:

The bid evaluation is one of the most difficult phases to be carried out correctly and
fairly, and constitutes one of the most vulnerable steps within the procurement
process.|tis one of the easiest steps to manipulate if someone wants to tiltan award in
the direction of a favoured supplier or contractor.Evaluators can reject unwanted bids
on trivial procedural grounds - an erasure, failure toinitial a page, or for deviations from
specifications that they decide are significant. After bids are examined, if no one
prevents them, evaluators may discover/invent entirely new considerations that
should be taken into account in choosing the winner. Or the bid evaluation criteria
may be so subjective and so lacking in objective qualitative elements that the
evaluators’'scoring can produce any result they wish.All of this argues for requiring bid
evaluation criteria to be spelled out clearly in bid documents and for an impartial
review authority to check the reasonableness of the evaluators’actions.The results of
the evaluation including the major elements of the evaluation and decision making
process should be publicly disclosed, Disclosing the criteria allows bidders to raise
objectionsin advanceif they consider the criteria not to be appropriate,and disclosure
of the results and the reasons for them provides additional assurance that the
evaluation has been conducted properly.
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e Bid evaluation committee members do not have the technical
expertise necessaryto properly evaluate bids;

e “The bidding process is controlled by a small number of persons”in the project
management Unit/ projectimplementation unit (PMU/PIU);

e Qualified bidders drop out voluntarily as the bidding process progresses such that
only one firmisleftin the post-qualification stage;

e Unreasonabledelaysinevaluating the bidsand selecting the winner;

e Highnumberof complaintsaboutbid process and evaluation received from losing
bidder, information necessary to evaluate the procurement process is missing;

e Onlyphotocopied documents are availableforreview;

Incorrect method of procurement noted during review (e.g.single-source instead

of Competitive Bidding);

Evaluation criteria are amended after receipt of bids;

Same bidders repeatedly participating in similar types of contracts;

Same bidder repeatedly winning similar types of contracts;

A narrow variance between the estimate and the bid amounts received;

Similarities between competing bids (e.g.format of bid,identical or nearly identical

unit prices, identical (mis)spelling, grammatical and/or arithmetic errors,

photocopied documents);

Bid bonds are acquired by competing bidders from the same financial institution;
Bid bonds have similar date and/or have sequential serial numbers;

Abidderlists multiple addresses;

Unit prices in competing bids vary inconsistently by amounts greater than 100%;
Unit prices in competing bids are identical;

Bidders propose identical items (e.g.the same make and model);

Common ownershipinthe bids of competing bidders;

The Bid Evaluation Report has been revised or re-issued;

The Bid Evaluation Report has been performed in an unrealistically short time;

An arithmetic check of the bid(s) is not performed or results in a bidder being
favoured inappropriately;

e An evaluated bidder should have been disqualified based on the information
submitted in their bid;

e Thelowestbidderisdisqualified and the explanation,if any,provided is weak;
e Seekingclarificationis used asa cloakforfinancial negotiations:

‘.‘ C) Redflagsduring thisstage:

e Vested interests or conflict of interest are identified among members of bid

evaluation committee;



Falsification of curricula vitae in consultant services proposals;
Unreasonable delays in negotiating and executing the contract;

Contract is not in conformity with bid documents (e.g. specification and
quantities);

Contractor’s name differs between Contract and Bid Evaluation Report;
Contractamountis differentfrom amountin Bid Evaluation Report;

Contract includes allowances for variations which are not part of the bidding
documents;

Subcontracting requirements are imposed;

Rigorous system for handling contract variations and evaluating claims is not
definedinthe contract;

Staff involved in contract award decisions becomes involved in contract
supervision.

D) Thingsto Do During the Bid Evaluation and Award:

e Bidevaluation criteria should be clear and determined from the outset,and should

be made public;
Ideally, different people should make the bid evaluation and the award decision;

The award decision should be made by a group of people and not a single
individual;

The evaluation process and the award decision should be publicly available;

Pro-active disclosure by government agencies of relevant information via website
and other means,and openness to requests forinformation from the public;and
Regular staff rotation, i.e.no officer or staff may remain in a position long enough
to develop improper connections with, ordependencieson, potential bribers.

4.2.4 TheContractimplementation phase

Itisimportantto note that this phase s just as vulnerable to corruption as the previous
phases.

An example is that the corrupt official would approve frequent price increases,
usually in small incremental steps, each of which small enough not to require higher
level approval. Or the corrupt official would approve other variation (change) orders
under which the corrupt contractor would obtain additional work contracts at high,
uncompetitive prices. Such wrongdoing can be avoided by stricter, more frequent
and unannounced controls.




A) Potential manipulationindicators during contractimplementation phase:

Contract specifications or scope of work altered after contractawarded;

Site inspection indicates that work performed was not in accordance with the
technical specifications (below-specification civil works, goods and services are
accepted);

Technical specifications of materials provided do not correspond to the
specifications agreed upon in the contract;

Site inspection indicates that project completion is less than that certified or that a
completed projectis not operational;

Goods or services not being used, or being used for purposes inconsistent with
intended purposes;

Wrong quantities of goods and materials being delivered;

Delays in the delivery of goods or services in any part of the project
implementation process;

Replacement of nominated consultant staff by less qualified and inexperienced
personnel;

Frequent changesin key staff of PMU/PIU;

Changes in PIU/PMU and Bank staff responsible for post procurement
verifications;

Lack,or low level,of oversight of the physical works;

Absence of or insufficient post-procurement verification of scope of work and
physicalinspections;

Site diaries and meeting minutes are not maintained;

Instructions are not given in writing to contractors;

Incomplete recordsin PIU/PMU -ssignificant number of missing documents;
High frequency of Change Orders to the contract;

As-built” drawings are photocopies of technical specifications in the bidding
documents;

The detailed drawings, ‘as-built’ drawings, back-up data sheets contain errors or
repetitive entries;

Failure to pay progress payments and invoices on a timely basis;
Excessive number of signatures required to approve progress payments;
Evaluation of contractors’performance not recorded;

Costoverruns areinadequately explained or justified;

Customer/Client dissatisfaction with completed facilities.
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B) Thingstododuringthe contractimplementation:

e Set up an independent monitoring system that will check contract
implementation as for compliance with agreed specifications including quality.
Random on-site checks prove to be an effective tool;and

e Have clear and pre-established limits for contract change orders. Many
procurement laws have them incorporated and they can also be incorporated in
the contract withoutthe need ofalaw.

4.2.5 TheFinal Accountingand Final AuditPhase

Itis most important that the final accounting of a project be carried out by staff who
has not been involved in any of the previous phases, so as to avoid any collusion or
cover-up of previous wrongdoing during the final accounting phase. An important
safeguard, existing in most countries, is the final external audit of an investment. But
unlike the usual procedure, under which the audit simply reviews and checks whether
the numbers add up, the government should - at least for major investment projects
conduct performance audits which will also review the original cost estimate and
benefit projections, compare them with the actual final cost of the project and the
actual benefits (e.g. projected vs. actual traffic counts etc.), and assess whether the
original justification of the project proposal still holds. If major discrepancies are
discovered in the process, the reasons and the responsible officials should be
investigated and held accountable.

‘.\ Red  Flags orindicators of potential manipulation are the following:
° No control systemin place,inadequate or unreliable controls;
\ ° No orinadequate parliamentary control and oversightin force;
e Nofollow-uptoindications,suspicion oraccusations of corruption;

e Lack of state or public interest in identifiable or anonymous accusations of
corruptionand no follow-up;

e Denying the public or legitimate civil society representatives access to
documents and information held by the control and audit institutions, and to
their proceedings;

e Lackofencouragementforwhistle blowers;
e Lackofwhistle blower protection system and procedure;

e Lack of audit requirements and system, much delayed audit or superficial/
inconsequential audit;

e Inadequate ordelayed publication of the audit report;and

e Lack of impact of a critical audit report ( absence of (re-)action e.g. by the
legislature, the country’s Court of Audit, the judicial authorities and/or the

administration).






